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Passed by Shri. Akhilesh Kumar, Commissioner (Appeals)

. T Arising out of Order-in-Original No AHM-CEX-003-ADC-PMR-008/19-20 dated 27.11.2019
issugd by Additional Commissioner of Central GST, Gandhinagar

g arfrerernt @ 7 g v Name & Address of the Appellant / Respondent

@ M/s Perfect Laminate, Survey No.28, Dhameda-Solaiya Road, Anandpur{Solaiya), Taluka-Mansa,
DistttGandhinagar-382810 -

@ Shri Mukeshbhai Kantibhai Patel, Partner of Survey No.28, Dhameda-Solaiya Road,
Anarndpur{Solaiya), Taluka-Farsa, Distt-Gandhinagar-382810
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Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act 1944 may
file ah appeal or revision application, as the one may be against such order, to the appropriate authority
in thg following way :
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Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Minigtry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Deih{- 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
provigo to sub-section (1) of Section-35 ibid :
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(if) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course cf processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.
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(b} In casp of rebate of duty of excise on goods exported to any country or territory outside India of
on exgisable material used in the manufacture of the goods which are exported to any country
or terrftory outside India.
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(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of duty.
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{d} Credit pf any duty allowed to be utilized towards payment of excise duty on fina! products under
the prpvisions of this Act or the Rules made there under and such order is passed by the
Commjssioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2)
Act, 1998.
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The alove application shall be made in duplicate in Form No. EA-8 as specified under Ruie, 9
of Cerfral Excise (Appeals) Rutes, 2001 within 3 months from the date on which the order
sought|to be appealed against is communicated and shall be accompanied by two copies each
of the 0IO and Order-in-Appeal. It should also be accompanied by a copy of TR-68 Challan
evidenging payment of prescribed fee as prescribed upder Section 35-EE of CEA, 1944, under
Major Hiead of Account.
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The reyision application shall be accompanied by a fee of Rs.200/- where the amount involved
is Rupges One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.
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Appeal to Cusfom, Excise, & Service Tax Appellate Tribunal.
(1) HE STEE e 2017 3 R 112 @ sEdE—

Under $ection 112 of CGST act 2017 an appeai lies to .-
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(&) To the est regiohal bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2" floof,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.

The appeal to the Appetlate Tribunal shall be filed in quadruplicate in form EA-3 as prescribed
under Rule 6 of Central Excise(Appeal) Rules, 2001 and sha!l be accompanied against (one
which af least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where
amount|of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench of any nominate public sector bank of
the plage where the bench of the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be paid in
the aforesaid manner not withstanding the fact that the one appeal to the Appellant Tribuna! or
the one application to the Central Govt, As the case may be, is filled to avoid scriptoria work if
excising Rs. 1 lacs fee of Rs. 100/- for each,
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One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-l item of the
court fee Act, 1975 as amended.
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Attentiont in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appeltate Tribunal (Procedure) Rules, 1982.
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FTTAC T [(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by the
Appeliate Commissioner would have to be pre-deposited, provided that the pre-deposit amount
shall not exceed Rs.10 Crores. it may be noted that the pre-deposit is a mandatory condition for

filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83
& Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded” shall include:

(Ixx) amount determined under Section 11 D;
(Ixxi) amount of erroneous Cenvat Credit taken:
(IXxii) amount payable under Rule 8 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunal on payment of 10% of
y demanded where duty or duty and penaity are in dispute, or penalty, where penalty alone is in

3

Any person aggrieved by an Order—ln—AppeaJ issued under the Central Goods and Services
t,2017/Integrated Goods and Services Tax Act,2017/ Goods and Services Tax{Compensation to
Act, 2017, may file an appeal before the appellate tribunal whenever it is constituted within three
 from the president or the state president enter office.
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GAPPL/COM/CEXP/457/2021 and
GAPPL/COM/CEXP/402/2021
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ORDER-IN-APPEAL

Two appeals have been filed against the Order-in-Original No. AHM-CEX-

003-PMR}008-19-20 dated 27.11.2019 passed by the Addl. Commissioner of CGST,

Gandhinagar Commissionerate. The details have been shown in the table below :

srl.

No. Name of the Appellant Amount Involved

1 Survey No.28, Dhameda-Solaiya Road, Anandpura{Sclaiya), | + Penalty Rs.59,98,244/-

M/s. Perfect Laminate, Excise Duty Rs.59,98,244/-

Taluka — Mansa, Distt-Gandhinagar — 382 810, + Interest

Shri Mukeshbhai Kantibhai Patel

Partner of M/s. Perfect Laminate,

Survey No.28, Dhameda-Solaiya Road, Anandpura(Solaiya),
Taluka — Mansa, Distt-Gandhinagar — 382 810.

Penalty Rs.30,00,000/-

2(0).

While perusing the documents, it has been found that in the Appeal filed by

Shri Mukéshbhai Kantibhai Patel, Partner of M/s. Perfect Laminate, (hereinafter referred as

‘Appellan}2’) he has mentioned ‘As per Main Appeal® in the Statement of Facts and the

Grounds

of Appeal. Further, while perusing the documents of main appeal i.e. appeal filed

by M/s. Pprfect Laminate (hereinafter referred as ‘Appellant1”), the proof of payment of pre-

deposit aq stipulated under Section 35F was not found. It is further observed that in Para-6

under Gr

unds of Appeal unde: the appeal filed by Appellantl, it has been mentioned that

they are 1ot in a position to pay the amount of 7.5% of duty and penalty involved in their

case due
2(ii).
to be file

erstwhile

stipulate

their weak monetary position.

Any appeal (pertaining to erstwhile Central Excise matter), which is required
{l before Commissioner(Appeals) is required to be filed under Section 35(1) of the
Central Excise Act, 1944. Section 35F of the erstwhile Central Excise Act, 1944

1

s under :

CTION 35F. Deposit of certain percentage of duty demanded or penalty imposed

before filing appeal. — The Tribunal or the Commssioner (Appeals), as the case may be,
shill not entertain any appeal —

(i) under sub-section (1) of section 35, unless the appellant has deposited seven
and a half percent of the duty,_in case where duty or duty and penalty ure in dispute.
or penalty, where such penalty is in dispute, in pursuance of a decision or an order
passed by an officer of Central Excise lower in rank than the [Principal
Commissioner of Central Excise or Commissioner of Central Excise];

(i) againsi the decision or order referred 1o in clause (@) of sub-section (1) of
section 35B, unless the appellant has deposited seven and a half per cent. of the duty,
in case where duty or duty and penalty are in dispute, or penaliy, where such penalty
is in dispute, in pursuance of the decision or order appealed against;

(i) against the decision or order referred to in clause (h) of sub-section (1) of
section 35B, unless the appellant has deposited ten per ceni. of the duty, in case
where duty or duty and penalty are in dispute, or penalty, where such penalty Is in
dispute, in pursuance of the decision or order appealed ugainst .

Provided that the amount required to be deposited under this section shall not exceed rupees

Crores.

(Emphasis Supplied]




GAPPL/COM/CEXP/457/2021 and
GAPPL/COM/CEXP/402/2021

I find that an amount as stipulated under Section 35F is required to be

dgposited before filing of appeal and in absence of that, the Commissioner(Appeal) shall not

eftertain such appeal. The appellants in their appeals have already mentioned that they are
ndt in a position to deposit the said amount as stipulated under Section 35F of the erstwhile
Chkntral Excise Act, 1944. In view of above provisions of law, I find myself unable to
eftertain these appeals where the appellants have not deposited the specified amount as

stipulated under Section 35F of the erstwhile Central Excise Act, 1944,

4 Tn result, 1 dismiss both the appeals filed by the appellants as the same have
been filed in violation of Section 35F of the erstwhile Central Excise Act, 1944.

~78 0
hilesh Kumar

Commissioner (Appeals)

by
ot

Oate : .04.2021.
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Attested

Jitendra Dave)
Superintendent (Appeal)
dGST, Ahmedabad.

—

BRY R.P.A.D. / SPEED POST TO :

1} M/s. Perfect Laminate,

Survey No.28, Dhameda-Solaiya Road,
Anandpura(Solaiya), Taluka - Mansa,
Distt-Gandhinagar - 382 810.

2 Shri Mukeshbhai Kantibhai Patel
Partner of M/s. Perfect Laminate,
Survey No.28, Dhameda-Solaiya Road,
Anandpura(Solaiya), Taluka — Mansa,
Distt-Gandhinagar — 382 810.

fopy to :- )

The Principal Chief Commissioner, CGST & Central Excise, Ahmedabad Zone,

The Principal Commissioner/Commissioner, CGST & Central Excise, Gandhinagar Comm’rate.
The Addl./Tt. Commissioner, (Systems), CGST & Cen. Excise, Gandhinagar Comm’rate.

The Addl. Commissioner of CGST & Cen. Excise, Hq., Gandhinagar Comm’rate.

The Dy./Asstt. Commissioner, CGST & Cen. Excise, Gandhinagar Divn, Gandhinagar Comm’rate.

s 4 Guard File.
1 P.A.File.
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